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The cause entitled The Vermont & Canada Railroad Company
vs. The Vermont Central Railroad Company et als., was entered

ill the Franklin County Court of Chancery, at the June term, 1855,

and by order of Courtis still pending.

The history of that cause sufficiently appears in the opinion.

The bill in the present suit is brought in the nature of a bill of

supplement to the original bill in that cause and all amendments
and supplements thereto, and all petitions, decrees, orders and
proceedings in said cause, making all such previous proceedings a

part thereof. It is brought in the name and behalf of the Central

Vermont Railroad Company, James R. Langdon and certain other

owners of the various classes of bonds issued under the decrees

mentioned in the opinion, who are therein named, and all other

holders of such bonds. The Vermont & Canada and Vermont
Central Railroad Companies, the Trustees of the first and second

mortgages of the Vermont Central Railroad, the Advisory Com-
mittee of the first and second mortgage bondholders, and certain
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of the holders of the first and second mortgage bonds, are made

defendants. , .

The bill, after setting tout the previous proceedings in the cause

of The Vermont & Canada Railroad Company vs. The Vermont

Central Railroad Company etals —from which it appears that the

Receivers and Managers, from time to time in possession of t e

property, were, by various decrees and orders of the Court o

Chancery, authorized to issue, and did issue and dispose of, t leir

notes or bonds known as “funded” or “trust” loans, for the pur-

chase of equipment and for the other purposes set forth m said

orders and decrees, and to pledge, as security therefor certain

specific property—and the appointment of the Central Vermon

Railroad Company, as Receiver and Manager in that cause, on

the 21st day of June, 1873, alleges that at the time said Central

Vermont Railroad Company was so appointed, there was a large

floating debt outstanding against the trust, incurred by the or-

mer Receivers and Managers in the operation and management o

the property, which said Central Vermont Railroad Company was

obliged to pay, and did pay, out of its own funds, for the purpose

of running and operating the roads, and. that without the pay-

ment of said money said roads could not have been run and oper-

ated ;
that the money so advanced is still due to the orator t le

Central Vermont Railroad Company, and constitutes a proper

debt from the trust, or trust property. That there is now a large

floating debt, contracted for money borrowed for the current bus-

iness of operating said railroads, and the purchase of material

and supplies, and that all the debts contracted by the orator the

Central Vermont Railroad Company, and the former Receivers

and Managers, whether funded or floating, were contracted m

good faith. That all said trust debts were incurred with the con-

sent, under the authority or with the acquiescence of the Vermont

& Canada and Vermont Central Railroad Companies, and the firs

and second mortgage bondholders of the latter company, or legit-

imately grew out of contracts to which they assented or in which

they acquiesced. That all persons interested in said roads, wheth-

er as stockholders or bondholders, are firmly and legally bound

by all the orders and decrees made in regard to said property or

its management by the Receivers and Managers m the former
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cause, whether said orders and decrees were strictly judicial or

not—that they bind all parties in interest as fully as if they were,

and no party in interest can now be heard to claim that he was

ignorant of them or that he is not bound by them. It insists

that said funded and floating debts are in equity a first lien upon

said roads and property, or, if not, then upon the earnings and

income thereof, and are entitled to be paid in priority to the

rental claims of the Vermont & Canada Railroad Company and

the claims of the first and second mortgage bondholders
; and as

to the funded loan notes secured upon specific property, that the

holders, after exhausting the special security pledged, are entitled

to have the balance due paid out of the earnings of the roads and

property in preference and priority to the claims of the Vermont

& Canada and Vermont Central Railroad Companies, and the first

and second mortgage bondholders. That the orator, the Central

Vermont Railroad Company, when it accepted the office of Receiver

and Manager, was advised and believed that the money advanced

by it, as above stated, would be a lien upon said roads and proper-

ty; and the same is declared in the order appointing it, and it

would not have accepted said office had it believed otherwise.

That the other orators have parted with their money upon the

obligations of the Receivers and Managers in the same belief;

that a large part of the value of the roads and property consists

of improvements made with their money, and that nearly all the

equipment and furniture of the roads was paid for with money
obtained by the outstanding funded and floating loans. That the

orators, some of them, represent every class of the holders of

debts incurred by the Receivers and Managers, and can and will

represent their interests fairly; and though the interest of each

is separate and distinct, their rights to have an application of the

trust property or its earnings stand upon the same ground, both

in fact and law; that the number of persons holding such claims

is so large as to make separate suits by each impossible, and to

save a multiplicity of suits, the orators pray that any person or

persons holding such claims may be allowed to become parties to

the bill, and that the claims of all may be ascertained so that all

may have equal benefit of such relief as may be found and held

appropriate. The orators pray that the accounts of the Central
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Vertnont Railroad Company, as Receiver and Manager since tlie

1st day of July, 1873, may be adjusted and the amount due it

ascertained; that the holders of notes secured by a pledge of

specific property may have the amount of such security ascertained
and appropriated to their payment, and that after the application

of such security the balance due, together with the funded and
floating debt, may be decreed to be a first lien and charge upon
said roads and property, and the income thereof, prior in right to

any claim of the Vermont & Canada Railroad Company, or the

bondholders under the first and second mortgages of the Vermont
Central Railroad

;
that some time be fixed for the payment of said

claims, and, in default, that the property be sold to pay them; or,

if the Court should not order a sale, that the roads and property
be ordered to remain in the hands and possession of the Central
Vermont Railroad Company, or some other person or party, to

run and operate the same and apply the income thereof to the
payment of such claims.

The answers of the Trustees under the first and second mort-
gages of the Vermont Central Railroad admit that they believe

the facts set forth in the bill are true, and that the orators are en-

titled to the relief therein prayed for, but that some of the bond-
holders think otherwise, and desire that all the bondholders should
find all the protection to their rights that the facts in the case will

warrant.

The joint and several answer of Judith W. Andrews, Francis
A. Brooks and Edward D.Mandell admits all the allegations in the
bill down to and including the Decree of 1861, and that said de-

cree was legal and binding. It admits the making of all the de-

crees and orders set out in the bill subsequent to the Decree of 1861,

but denies that they were legal decrees or orders, and claims that

they had no binding force or effect except in so far as they have
been ratified or assented to by the parties to be affected by them.
That the Receivers in possession, pending the litigation that re-

sulted in the Decree of 1861, were continued in possession for the
purpose of working out the execution of said decree and the sat-

isfaction of the rent in arrear and coming due to the Vermont
& Canada Railroad Company, and for no other purpose. That
the decree was fully executed and all arrears of rent to the Ver-
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rnont & Canada Railroad Company paid in 1864, and that the pos-

session of the persons before that time Receivers was after that

not as Receivers of the Court of Chancery, but by virtue of the

agreement of the Vermont & Canada Railroad Company and cer-

tain persons claiming to be a committee of the first and second

mortgage bondholders. That the provisions in the decrees of

1864 and 1866, for the appointment of an advisory committee were

wholly void and conferred no authority whatever upon said com-

mittee. That the decrees of 1864 and 1866 were not, in nature

or character, supplemental, and could not have been lawfully entered

in said cause as supplemental therein. Denies that all the holders

of the first and second mortgage bonds assented to or ratified the

Decree of 1866. Admits that an advisory committee was elected

under the Decree of 1864, who attended to the duty of auditing

the accounts of the Receivers, but denies that any such committee

has been elected since 1871. Denies that the Chancellor had

jurisdiction of the petition in the matter of the appointment of

the Central Vermont Railroad Company as Receiver and Mana-

ger, and claims that said company has not any just or lawful

possession of, or authority over said roads, by virtue of the order

of the Chancellor upon said petition. Admits the existence of a

large floating debt which had been contracted by the so-called

Receivers and Managers previous to June 21st, 1873, but denies

that it was incurred in the operation and management of the Ver-

mont Central and Vermont & Canada Railroads, or either of them,

and insists that it was incurred in hiring and operating other

railroads and steamboat lines. N either admits nor denies that

the Central Vermont Railroad Company advanced $1,000,000 to

liquidate debts of former managers, but denies that if was pnder

any obligation so to do, and claims that the floating debts which
the Central Vermont Railroad Company may have paid were with-

out any security in the hands of the former holders, and that that

company stands in no better position in regard to the same than

those to whom said debts were due and owing when paid.

The same matters of defense, substantially, are alleged in the

separate answers of Francis A. Brooks and of the Vermont &
Canada Railroad Company.— the latter company insisting that it

has, at all times, been entitled to its rent out of the gross income
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of the property
;
that its claim is in equity superior to the claims

of all other creditors, and that it has never assented to, ratified or

acquiesced in any arrangement, order or decree by which its claim

was waived or postponed.

It is claimed generally by the answers, by the cross bill filed

by Judith W. Andrews, Edward D. Mandell and Francis A. Brooks,

by the plea of Judith W. Andrews and the demurrers of the Ver-

mont & Canada Railroad Company, Edward D. Mandell and Fran-

cis A. Brooks, that the Central Vermont Railroad Company, for

reasons stated, is incapacitated from bringing and maintaining the

bill
;
also, that the bill is multifarious.

Many other matters are alleged in the answers, cross bill and

plea, by way of defense, which were not regarded by the Court

as material to the disposition of the questions presented by the

bill.

An answer to the cross bill was filed, and replications to the

various answers and demurrers, and testimony was taken by the

orators in support of the bill.

The cause came on for hearing at the September Term, 1878,

of the Franklin County Court of Chancery, to wit on the 4th

day of January, 1879, whereupon it was ordered by the Chancel-

lor that the bill be dismissed, proforma and without prejudice,

and an appeal was granted to the next term of the Supreme

Court for Franklin County, whence it was ordered for argument

before the full bench at the General Term, at Montpelier, in Octo-

ber, 1879.

The cause then came on for hearing before the full bench, con-

sisting of the Hon. John Pierpoint, Chief Justice, the Hon. James

Barrett, the Hon. Homer E. Royce, the Hon. Timothy P. Redpield,

the Hon. Jonathan Ross, the Hon. H. Henry Powers, and the

Hon. Wheelock G. Veazey, Associate Justices, and was fully ar-

gued by the following named able counsel: For the orators—Hon.

Luke P. Poland and Hon. B. F. Fifield; for the Vermont & Can

ada Railroad Company—Col. Aldace F. Walker and Hon. Edward

J. Phelps ;
for certain first and second mortgage bondholders of

the Vermont Central Railroad Company—Francis A. Brooks, Esq ;

for certain holders of Equipment and Income and Extension

bonds— James C. Barrett, Esq.; for himself, as holder of
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Vermont & Canada guaranteed bonds—briefly, Hon. Robert Cod-

man. A brief in behalf of certain equipment bondholders was

presented by Hon. E. R. Hard.

The cause was held for advisement until December 14th, 1880,

when the opinion of the Court was delivered by Royce, J., as fol-

lows:

—

SUPREME COURT OF VERMONT.

GENERAL TERM, 1879.

JAMES R. LANGDON Et Al.
—-vs .—

THE VERMONT & CANADA RAILROAD
COMPANY Et Als.

In Chancery.

The principal object and purpose of the bill is, that the amount

due the different classes of claimants described in it should be

ascertained, and also the order in which they should be paid, the

security to which each is entitled, and the mode and manner in

which the property that is the subject matter of the litigation

shall be appropriated for their payment. It is insisted by the de-

murrers, plea, cross bill and answers of the defendants, upon the

grounds therein alleged, that the bill is multifarious. The ques-

tions presented by it for adjudication, or some of them, are ques-

tions in which all of the orators have a common interest, and to

avoid a multiplicity of suits it is allowable that all should join in

a proceeding instituted for the purpose of having it ascertained

what that interest is. The defendants, all and each, are entitled

to make all and any defence that they might make, collectively or
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separately, if bills had been brought by each orator against all or

each of the defendants ;
so that the defendants are in no wise

embarrassed in making their defence by the alleged misjoinder

of the parties or causes of action. No possible advantage could

be gained by compelling each of the parties interested in the sub-

ject matter of this controversy to bring separate bills. What

constitutes multifariousness has been much discussed by Chan-

cellors and elementary writers, but no rule of universal application

seems to have been established. Courts, in considering the ques-

tion, have regarded the convenience of the parties, as shown by

the case, and whether their equitable rights could be properly

protected rather than rules and precedents.

Story’s Equity Pleadings, Sec. 878-9, and Notes.

The authorities relied upon by the defendants are not in conflict

with what has been stated. It is also claimed that although the

special leave of the Court of Chancery was obtained to bring this

bill in the nature of a bill of supplement to the original bill,

the relief sought therein is not supplemental and cannot be

granted. This objection is technical, and relates to the form of

procedure. The reasons given by the Court in Vermont & Canada

Railroad Company vs. Vermont Central Railroad Company

et als., 50th Vermont, 500, in sustaining the right to proceed by

petition in the original cause, are, in our judgment, equally appli-

cable to the manner of proceeding here, and are a full and com-

plete answer to the objection. The bill, then, not being demur-

rable for multifariousness, or as having been brought in the nature

of a bill of supplement, we are brought to the consideration of

the case as shown by the pleadings and proofs. In order to fully

understand it, and thus be enabled to intelligently apply to it

the principles of equity law, it becomes necessary to give a

detailed history of the property in litigation, extending over a

period of nearly thirty years, as shown by the records of the
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Court, the action of the corporations and their officers and stock-

holders, the trustees, advisory committee and the Receivers and

Managers.

In 1843 the Legislature of Vermont passed an act to incorpor-

ate the Vermont Central Railroad Company, and granted to said

company the right to build a railroad from some point on the

eastern shore of Lake Champlain to some point on the Connecti-

cut River. The act incorporating the Vermont & Canada Rail-

road Company was passed in 1845, and granted to said company
the right to build a railroad from some point in Highgate, on the

Canada line, to some point or points in Chittenden County

most convenient for meeting, at the village of Burlington, rail-

roads to be built by the Champlain & Connecticut River Rail-

road Company and the Vermont Central Railroad Company. It

was provided by the second section of the said act that if the

company should not complete the road within thirteen years, the

corporation should cease and the act become void In 1849 the

act was amended, extending the time within which said company
was required to build its road to make said connections at the

village of Burlington, to eighteen years from the 31st day of Octo-

ber, 1845. On the 24th day of August, 1849, the Vermont &
Canada Railroad Company and the Vermont Central Railroad

Company entered into a contract, under seal, in and by which the

Vermont & Canada Railroad Company agreed to provide the

funds and construct its railroad within, such time, on such loca-

tion and in such way and manner as should be conformable to

its charter, and to lease the same as it was or might be located

and constructed, with all the fixtures and property pertaining to

the same, to the Vermont Central Railroad Company, its suc-

cessors and assigns, until the Vermont Central Railroad Company
should purchase the same, or the State of Vermont should pur-

chase the same, under the sixteenth section of the charter of said

company, with the right to use and occupy the same as fully and
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freely as it might or could do under its charter, and any ad-

ditions made or to be made thereto. And the Vermont & Canada

Railroad Company covenanted that it would, at all times, con-

tinue and preserve its legal organization, and hold such meet-

ings and pass such votes, appoint such officers and confer upon

them such powers, keep such records of its proceedings

and make such reports to the Legislature, or otherwise, as may

be required by law. And the Vermont Central Railroad Company,

on its part, agreed that when the Vermont & Canada Railroad and

its appurtenances should be constructed in manner aforesaid, and

ready for use, it would provide the necessary power and other

equipment and operate and run the same, at all suitable times

thereafter, for the accommodation of the public, and pay as rent

therefor, in addition to the necessary incidental expenses of said

Vermont & Canada Railroad Company, a sum equal to eight per-

cent. annually upon the amount of the whole cost, for the time

being, of said road, its buildings, fixtures, lands and appurtenan-

ces, as the same shall have been paid by the Vermont & Canada

Railroad Company; the rent to begin on the 1st day of December

then next, and to be thereafter paid semi-annually, on the first

days of June and December in each year.

It will be observed that the only security that the Vermont &

Canada Railroad Company obtained for the payment of the stip-

ulated rent by this contract, was the undertaking of the Vermont

Central Railroad Company to pay it, and such as the law would

accord to it as lessor ; and that the rent to be paid was not

made dependent upon the earnings or income of the property.

On the 9th day of July, 1850, the aforesaid parties made another

contract, under seal, materially modifying the previous contract,

as far as the security for the rent to become due to the Vermont

& Canada Railroad Company was concerned, and as defining how

the security agreed upon was to be made available. It was pro-

vided by that contract that if the rent reserved to the Vermont
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& Canada Railroad Company should be and remain in arrear and
unpaid for the space of four months after the same should be pay-
able, it should be lawful for the Vermont & Canada Railroad Com-
pany to enter, or take possession of, and use and run, not only
the said Vermont & Canada Railroad, but also the Vermont Cen-
tral Railroad, with all the property of each of said companies
then owned and enjoyed by them, and used in connection with,

or for the purpose of running or working each of said railroads,

and having thus entered, to receive all tolls, fares and other law-
ful income receivable from the use of said roads, and after paying
therefrom all reasonable expenses of running and working said

railroads, and of making all such repairs of each of said railroads,

or any buildings or structures connected therewith or used there-

for, and also the cost of all such engines, cars and other furniture
as may be found necessary, to apply the residue of its said re-

ceipts in and towards the payment of all rent then in arrear

and unpaid; and that when the rent in arrear should be paid in
full by means of the net receipts aforesaid, or by the Vermont
Central Railroad Company, the Vermont Central Railroad Com-
pany should have the right to resume the possession of said rail-

roads, with the same rights and subject to the same duties as
before such entry by the Vermont & Canada Railroad Company;
and the Vermont & Canada Railroad Company reserved its right

toiesoit to an action, at law to recover any rent in arrear if it

should choose so to do. The Vermont & Canada Railroad was
so far completed that the Vermont Central Railroad Company
took possession of, and run and operated it under the contract of

August 24th, 1849, and paid the rent reserved up to the 1st day
of June, 1854.

On the 30th day of October, 1851, the Vermont Central Rail-

road Company executed a deed of trust and mortgage of its rail-

road and franchise, stations, engine houses, shops, wood houses,
iron, sleepers and other appendages, with all the lands thereto
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belonging and intended for the use and accommodation of the

said road, all the locomotive engines, passenger, freight, dirt,

hand and other cars, and all the other personal property belong-

ing to said company, as the same was then in use by said com-

pany, or as the same might thereafter be changed or renewed by

said company, subject to all the rights and privileges which the

Vermont & Canada Railroad Company had in and to said granted

premises as contained in the several indentures between the Ver-

mont Central Railroad Company and the Vermont & Canada Rail-

road Company, dated August 24th, 1849, and July 9th, 1850, to

three trustees, to secure the notes or other obligations of said com-

pany for the amount of two millions of dollars. Said notes or

obligations were to bear date the 1st day of November, 1851, and

be payable on the 1st day of November 1861, with interest at sev-

en per cent., payable semi annually, with a provision that if there

should be a default in the payment of interest or principal for the

space of ten days, then said trustees, or their successors, might, if

they should see fit, take jrossession of the property conveyed by

said deed and manage and control the same, and after providing

for the expenses incident to working the road and to keeping it

in a condition suitable for business, to apply the net proceeds to

purposes of the trust.

On the 30th day of May, 1852, the Vermont Central Railroad

Company executed a second deed of trust and mortgage of the

same property described in the first deed of trust and mortgage,

subject to said prior mortgage and to the rights and privileges of

the Vermont & Canada Railroad Company to three other trustees,

to secure the notes or bonds of said company to the amount of one

million, five hundred thousand dollars
;
said bonds or notes to bear

date the 1st day of July, 1852, and be payable on the 1st day of

July, 1867, with interest at seven per cent., payable semi-annually.

On the 28th day of June, 1852, the Vermont Central Railroad

Company surrendered and delivered possession to the trustees
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named in said first deed of trust arid mortgage, as such trustees,

all the property, rights, privileges and franchises conveyed to them
by said deed, and all the right and title which said Vermont Cen-

tral Railroad Company had to run and use the Vermont & Canada

Railroad, and receive the tolls thereof
; to have and to hold all of

said property in conformity to the jorovisions of said mortgage,

and for the uses and purposes mentioned in the same, and no other.

Said trustees took possession of the roads and property described

in said deed of surrender, and used and occupied the same. And
while they were so in possession, default having been made in the

payment of the rent reserved to the Vermont & Canada Railroad

Company, which became due and payable on the 1st day of De-

cember, 1854, the Vermont & Canada Railroad Company brought

a bill in equity returnable to the June Term, 1855, of the Franklin

County Court of Chancery against the said trustees, the trustees

of the second mortgage, various bondholders under both of said

mortgages and other persons having, or supposed to have an inter-

est in the subject matter of the litigation
; and set forth in said

bill the contracts executed between the Vermont & Canada Rail-

road Company and the Vermont Central Railroad Company, and

alleged that the Vermont & Canada Railroad Company had done

and performed all which was required of it by said contracts; also

the deed of surrender by the Vermont Central Railroad Company
to the trustees under the first mortgage, the fact that said trustees

were in possession and that the rent due to the Vermont & Canada
Company on the 1st day of December, 1854, was due and unpaid.

The orator in said bill prayed that the Vermont Central Railroad

Company and said trustees be ordered and decreed to pay the rent

due on the 1st day of December, 1854,' and in the meantime that

they be allowed to enter and take possession of said roads and
other property, and receive all tolls, fares and other lawful income

receivable from the same, and after the payment of all necessary

expenses, to apply the residue of such receipts towards the pay-
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ment of all rent then due, or which might become due while they

might remain in possession of said roads ;
or else, if it should not

seem fit to the Court to make such order, then that the Court would

appoint some suitable person, or persons, to be the receiver, 01

receivers, and the manager, or managers, of said roads and proper-

ty then in the possession of said trustees, subject to such orders,

directions, conditions, limitations and terms as the Court should deem

proper and necessary to secure the rights of the orator and all

others interested in the same; and that they might have such other

and further relief in the premises as justice and equity might re-

quire. The defendants appeared and filed answers to the bill.

On the 17th day of May, 1855, the Chancellor made an order

dispossessing said trustees and putting the V ermont & Canada

Company in possession of its road and the Vermont Central road

and all of the personal property in the possession of said trustees

and ’used by them in connection with said roads. The Vermont &

Canada Company was required by said order to assume and pay all

the liabilities of the trustees incurred in the execution of their

trust, and indemnify and save them harmless against all loss,

damage, cost or expense by reason of such debts or liabilities, and

to pay to them all sums advanced in the execution of said trust

beyond the trust fund received by them.

On the 6th day of May, 1856, the Chancellor made an order re-

storing to the trustees of the first mortgage—who were John

Smith, John S. Eldridge and Lawrence Brainerd— the possession

of both of said railroads and all the property acquired by the

Vermont & Canada Company, under the order of May 17th, 1855.

Said trustees were ordered to hold, manage and dispose of said

property and account therefor at all times, undei and subject to the

order of the Court, and after expending from the proceeds of the

earnings thereof the necessary expenses for running, operating and

keeping in repair the same, and such sums as may be necessary for

the purchase of new stock and equipment, and such liabilities as
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the former trustees and the Vermont <& Canada Railroad Company

are now under in respect of their former proper management there-

of, to hold the residue of the earnings and profits subject to the

order of the Court. They were also required to give a bond for

the faithful discharge of their duties. They were charged with all

the duties and liabilities of receivers, and Although not designated

as such in the order, they were considered and treated by the Court

and the parties to the cause as receivers, or receivers and mana-

gers. This is evident from the order of the Chancellor made De-

cember 6th, 1856, in which he says that said trustees were appointed

Receivers and Managers of said railroads, property and effects, on

the 6th of May last, and orders them to file an inventory of the

property and effects received by them of the Vermont & Canada

Railroad Company.

Oil the 6th day of December, 1857, the Chancellor appointed

John G. Smith Manager and Receiver in the place of John Smith,

deceased; and oil the 25th day of March, 1859, appointed Joseph

Clark Receiver and Manager, in place of George M. Dexter, who,

it seems from the order, had been a trustee of the first mortgage,

and receiver, and had resigned. In a notiee signed by Lucius B.

Peck, as solicitor and president of the Vermont & Canada Rail-

road Company, dated April 24th, 1860, requiring the defendants

in the cause to appear and show cause why the prayeivof the peti-

tioner, filed in the cause, should not be granted, Lawrence Brainerd,

Joseph Clark and John Smith were named as Receivers and Mana-

gers of the Vermont & Canada and Vermont Central Railroads.

Numerous other orders were made by the Chancellor during the

pendency of the cause, but as they have no connection with or re-

lation to the subject matters now in controversy, no allusion is

made to them.

The cause was finally heard at the January Term, 1861, of the

Supreme Court, and remanded to the Court of Chancery with a

mandate to enter a decree for the orator ;
and that the contracts

3
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entered into between the Vermont & Canada Railroad Company

and the Vermont Central Railroad Company, on the 24th day of

August, 1849, and the 9th day of July, 1850, were valid and bind-

ing; and that the Vermont & Canada Railroad Company was en-

titled to have the tolls and income of the said roads directed to and

applied to the payment of the rent due and growing due under

said lease, for the use of said road. In pursuance of said mandate

a final decree was signed by the Chancellor on the 13th day of

July, 1861, in which it was ordered and decreed that the posses-

sion, management and control of both of said railroads and railroad

property should be continued in the then receivers, subject to the

order and direction of the Court, with power of removal at all

times; that the receivers’ accounts should be settled and the money

then in their hands, and which might come into their hands, derived

from the income of said roads, be paid to the Vermont & Canada

Railroad Company until the amounts due and growing due to the

Vermont & Canada Railroad Company, and the costs of the suit,

should be paid and satisfied. The reasons and grounds for that de-

cision and mandate are clearly and fully stated in the opinion,

drawn up by Judge Barrett, in the 34th Vt., 2.

On the 11th day of November, 1863, the Vermont & Canada

Railroad Company filed a petition, addressed to the Court of Chan-

cery of Franklin County, setting forth the previous proceedings in

the cause, and that the rents provided for therein were largely in-

creased by the cost of further construction of the petitioner’s road,

so that the computation for rent provided for in the lease and deed

of security, was increased from $1,348,500 to about $1,700,000,

and that still further large sums for costs of construction were in

course of expenditure; that there was then due to the petitioner

for rent in arrear, about $950,000 ;
that the net income of the

roads >and property was insufficient, and would be for many years,

to pay accruing rents and rents in arrear; that the whole or princi-

pal part of the first mortgage bonds were due and unpaid
;
that the
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Vermont Central Railroad Company was insolvent and had no

means with which to pay, except net income; that disastrous liti-

gation existed; that the petitioner’s stock and the bonds had de-

preciated in value, and that to settle all matters in controversy, and

to increase the value of both the stock and bonds, they, and a very

large proportion ot the holders of the first mortgage bonds, acting

by their agents and attorneys, O. W. Davis, Joseph Andrews and

Otis Drury, had entered into an agreement which provided:

First,—That the capital stock of the Vermont & Canada Rail-

road Company should be at once increased to two million dollars,

and on such increase dividends should be payable, commencing on

the 1st day of April, 1863.

Second, —-That the sum of $71,800 should be paid by the

trustees of the first mortgage to the Vermont & Canada Rail-

road Company, at such time as the trustees might be able to do so

without delaying the construction ^pf the road from Swanton to

Canada line.

Third,—That the road from Swanton to Canada line was to be

built without delay from the funds in the hands of the Receivers

and Trustees, and as expendit ure should be made therefor, stock of

the Vermont & Canada Railroad Company was be issued to the

holders of the first mortgage bonds, as they might determine to

receive the same, either by subscription or in payment of interest

coupons, with a proviso that the stock so to be issued should not

exceed $250,000.

Said agreement was made subject to the approval of the stock-

holders of the Vermont & Canada Railroad Company, and on con-

dition that such a decree should be obtained in a suit then pending

—the bill for that purpose to be amended if necessary—as should

render the adjustment legal and binding on all parties interested

in both of said roads, that such legislation should be obtained as

would render said agreement legal, and that, if latified and carried

out, it should be in full discharge and settlement of all claims in
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favor of either class of bondholders agaiust the Vermont & Canada
Railroad Company, and of all matters of dispute between said

parties. The agreement also provided for the settlement and pay-

ment of the incidental expenses of the Vermont & Canada Rail-

road Company out of the trust funds ; that all suits and actions

against the Vermont & Canada Railroad Company and the

trustees of the first mortgage should be discontinued, and the
costs of all suits pending and the expenses of the committee of the
first mortgage bondholders should be paid out of the trust fund.

The petition further alleged that the parties represented by said

agreement were desirous that it should be carried into full and
final execution

; that the Legislature of the State, by an act ap-

proved Nov. 4th, 1863, had authorized the Vermont & Canada
Railioad Company to convert its back rent into stock and to in-

crease its capital stock for that purpose, on such terms as the Court
of Chancery, having jurisdiction in the cause then pending in

Franklin County should deem just and equitable, for the purpose
of carrying said adjustment into effect; and that proceedings
might be had under the power and authority conferred by the act

by a petition in said cause, by any party thereto, without the dila-

tory and formal proceedings usual in cases of bills and other plead

ings in equity. The stockholders of the Vermont & Canada
Railroad Company, at a meeting called for that purpose, on the
1st day of October, 1863, approved and adopted said contract of

settlement, with certain unimportant modifications, and at a meet-
ing appointed for the 5th day of November, 1863, adopted a
resolution that, “ with the view and for the purpose of enabling
this company to carry out the compromise made with the com-
mittee of the first mortgage, bondholders and the Vermont Cen-
tral Railroad Company, the act of the Legislature of Vermont,
approved November 4tli, 1863, is hereby accepted.”

At a term of the Court of Chancery, holden on the 19th day of
January, 1864, it appearing that the order of notice made by the
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Chancellor had been complied with, the petition came on for hear-

ing. The Vermont & Canada Railroad Company, Vermont Cen-

tral Railroad Company, Brainerd, Clark and Smith, (the then

receivers,) and Silas Pierce, a bondholder, appeared by their re-

spective solicitors, and O. W. Davis, Joseph Andrews, Otis Drury,

Geo. M. Dexter and Estes Howe appeared* in person
;
and no

objection being made to the granting of the prayer of the petition,

and it appearing that the matters stated in the petition were true,

Snd that carrying the adjustment set forth in the petition into

effect would be just and equitable to all parties interested in said

roads and property, it was ordered and decreed that the Vermont

& Canada Railroad Company might increase its capital stock to

such an amount that its capital stock should be two million dollars,

and that that sum should be the basis for the computation of the

rent provided for in the original lease, except as thereinafter pro-

vided; that said rent should be chargeable upon the whole

property and income of said roads, and that said rent should be

paid by the Trustees and Receivers from time to time in possession

of said roads and property, and from the income thereof, so far as

the same can be earned; that the incidental expenses of the Ver-

mont & Canada Railroad Company, the costs and expenses in

suits which were ordered to be discontinued, the reasonable charges

and expenses of the committee of the first mortgage bondholders,

and the future services and expenses of the advisory committee

should be paid by the Trustees and Receivers; that the Trustees and

Receivers should, within three years from the 1st day of June, 1 864,

pay the Vermont & Canada Railroad Company the sum of $97,000,

with interest from said 1st day of June, and that the Vermont &

Canada Railroad Company should not demand or receive any fur-

ther or other sum, for, or on account of any rent or interest in the

premises, then due or outstanding in its favor, prior to June 1st,

1864, or for any incidental expenses prior to June 1st, 1863. That

additional stock might be issued by the Vermont & Canada Com-



22 SUPREME COURT OF VERMONT:

Langdon et al. vs. Vermont. & Canada Railroad Co. et als.

pany, if it should be required, to pay the expense of constructing

any road that it was, or should be by law compelled to build, and

that said stock should stand the same as the stock previously

issued; that O. W. Davis, Joseph Andrews and Otis Drury, the

then committee of the first mortgage bondholders, and their suc-

cessors as such committee, who should be appointed annually by

such bondholders, at a public meeting called upon reasonable

notice for that purpose, should constitute an advisory board, in

respect to the management of said roads and property, with a

right to advise the Trustees and Receivers in respect thereto and

with a right to inspect the books, papers and accounts of the

Trustees and Receivers. And said committee were constituted the

auditors of the accounts of the Trustees and Receivers, and if they

should approve of the same, they were to be allowed to pass with-

put further proceedings, but if they should not approve of any part,

the usual reference was to be made for examination and decision

by the Court; that the trustees should annually print and dis-

tribute to all the first mortgage bondholders, whose names and

residence should be known to them, a report of the earnings and

expenditures of said business, with a statement of its affairs and

prospects in general for the year proceeding such report
;

that all

suits pending, (except one in Chittenden County Court of Chan-

cery,) respecting said roads aud property, either against the Ver-

mont & Canada Company or the Trustees and Receivers, should be

discontinued; that the trustees of the second mortgage, the Ver-

mont Central Railroad Company and Vermont & Canada Railroad

Company should have the right at all times to object to any part

of the accounts of the Trustees and Receivers before the same were

passed upon by the Court. That the cause in which the petition

was filed should be continued on the docket of the Court of Chan-

cery, and that any party in said cause should be at liberty to apply

to the Court from time to time for further orders in the premises,

as they might be advised.
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On the 20th day of February, 1866, the trustees of the first

and second mortgages, and certain bondholders under both mort-

gages, brought a bill of complaint against the Vermont & Canada

Railroad Company, Vermont Central Railroad Company and a

large number of the bondholders under both mortgages, returnable

to the April term, 1866, of the Franklin CountyCourt of Chancery,

setting forth that the trustees of both mortgages and a committee

of the two classes of bondholders had entered into an agreement

to settle and adjust certain doubts and difficulties as to the rights

of the two classes of bondholders and as between each other, and

praying that the provisions of that agreement might be decreed to

be enforced and carried into execution. Service of the bill was

made upon the Vermont & Canada Railroad Company and the

Vermont Central Railroad Company, and an order of notice was

made as to the other defendants. The bill was returned to the-

aforesaid term of the Court of Chancery, and it appearing that the

order of notice had been complied with, and none of the defendants

appearing or making any answer to the bill, it was ordered and

decreed that the bill be taken as confessed as to each and all of

them. A decree was drawn up and signed on the 14th day of

April, 1866. The decree provided for the issuing of new coupons

and bonds in substitution for those first issued, extending the time

of payment of both classes of bonds, and fixed the time of payment.

It expressly recognized the prior and paramount rights of the

Vermont & Canada Railroad Company, as provided for in its

lease, and the instruments in addition thereto, and in the decrees

of the Court of Chancery theretofore rendered in this cause, which

were to be recognized and preserved inviolate, and it directed as

to payments to be made to the first and second mortgage bond-

holders out of the trust funds, after paying all sums which the

Vermont & Canada Railroad Company should be entitled to. It

further provided that the advisory board, provided for in the

decree of January 19th, 1864, should thereafter, and until other-
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wise ordered, be constituted of two first mortgage bondholders

and one second mortgage bondholder.

On the 4th day of August, 1865, the receivers filed a petition in

the original cause, setting forth the gross income and expenses of

said roads and property for the years 1864 and 1865, the necessity

for further improvements in the property and the purchase of cars

and engines, and setting' forth why said improvements were re-

quired and such additional cars and engines needed; at what points

the improvements should be made, the kind and character of such

improvements, and the number and kind of engines required; that

they had no funds with which to pay for such improvements and

equipment, that the accruing and expected earnings of the prop-

erty, over expenses, would not, for a very considerable time, be

sufficient to provide for such improvements and equipment, and

that the use of the same for such purposes would necessarily re-

quire the suspension ot the payment of dividends and interest pro-

vided for in the decrees before made and secured on said roads and

property. The petition prayed that the Court would, upon due

notice to the parties, and upon hearing, order and direct that for

the uses set forth in the petition the sum of $700,000 might be

raised and obtained by them, in such manner, for such time, at

such rate of interest and under such provisions as to the securing,

paying, liquidating, funding or capitalizing the same, or any part

or class thereof, as to the Court should seem meet, and that such

further order and direction might be made as to the Court should

seem fit. The petition was presented to the Chancellor at cham-

bers on the 10th day of August, 1865. Notice was ordered by the

Chancellor to be given to the Vermont & Canada Railroad Com-

pany, the Vermont Central Railroad Company, the committee of

the first mortgage bondholders and the trustees of the second

mortgage and committee of the second mortgage bondholders, by

delivering a copy, with the order of the Chancellor, to each, and

that the petition should stand for hearing on the 31st day of
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August, 1865. The hearing was continued to the 7th day of Sep-

tember, at which time, it appearing that the order of notice had

been complied with, and the Vermont & Canada Railroad Com-

pany having appeared by its solicitor and a majority of its directors,

and the Vermont Central Railroad Company by its solicitor, and

J. M. Pinkerton and W. C. Smith in person, and R. F. Taylor and

others by a communication in writing, from E. J. Phelps, their

solicitor, having informed the Court that they do not object to the

granting of the prayer of the petition, and the receivers having

appeared in person and by their solicitor, and proofs having been

heard in support of the petition, and counsel having been heard

thereon, and it having then been made manifest to the Court that

the matters stated and set forth in the petition were true, it was

ordered and directed that the receivers be authorized to borrow

such sums, not exceeding in the whole $700,000, as should in their

judgment be necessary for the uses and purposes set forth in the

petition. And in order to raise said money, if practicable,

without embarrassing or suspending the payment of rents, divi-

dends or interest named in the decrees before passed in the cause,

it was ordered and directed that the Receivers and Managers be

authorized and empowered, as such, to issue and dispose of their

promissory notes for such sums and on such time, or times, not ex-

ceeding ten years from the date thereof, at such rate of interest,

not exceeding eight per cent, free from income tax, and payable at

such places and times as they might judge expedient, and specially

to pledge and secure a lien upon the engines and cars which had

been added to the equipment of the line since January 1st, 1864,

with all the cars and engines to be purchased with the funds so

raised, for the ultimate payment of said notes and interest ;
and to

set aside from year to year as a fund, wherewith primarily to meet

and liquidate said interest and principal, as the same bhould be-

come due, the car service (so called,) of all said engines and cars

so pledged for the security of said notes and interest. And that
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the sum so set aside should be used to pay off the interest as it

might accrue, and the balance to constitute a sinking fund where-

with to pay off and extinguish said loan and notes when due, with

leave to the Receivers and Managers to use said sinking fund in

the purchase of said notes before due, or to invest the same in

public securities. And if the interest or principal of said notes

should not be paid when due, the holders were given liberty to

apply to the Court for relief by the enforcement and realization of

said securities. And in case the Receivers and Managers should

not be able to raise money in the manner indicated, they were

authorized to make such temporary loans as might be needful, on

the credit of the funds and assets of said receivership and manage-

ment, and to repay the same out of any earnings accrued or to

accrue from the business of the line.

On the 15th day of April, 1867, the receivers, as such, and as

trustees of the second mortgage, filed a second petition in the

cause, setting forth that the erection of depots and machine shops

under the direction of the Court, had, by the unexpected increase

of cost of material and the price of labor, increased the expendi-

ture therefor by quite a large amount. That they found the inter-

est of the roads and property in their management made it abso-

lutely necessary for them to obtain control and management of a

branch road running easterly frtm St. Johns, Canada, called the

Stanstead, Shefford and Chambly Railroad, and that this could on-

ly be done by purchasing the stock of said road, and the bonds

secured by a mortgage thereon, which required an expenditure of

about $364,000. Also, that the necessity of such purchase was as-

sented tc and approved by all parties interested in said trust; that

they had been compelled to expend the income and earnings of the

property for oilier purposes necessary to its safety and protection,

and that, as a result of all such expenditure, they were then under

liabilities for the trust of about $753,302.98. That on the 1st day

of June, 1867, the $97,000 ordered by the Decree of 1864 to be
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paid to the Vermont & Canada Railroad Company, would become

due and payable, with interest
; that the dividends to the Vermont

& Canada Railroad stockholders and the interest on the first and

second mortgage bonds would become due at the same time, and

that the interest on the equipment loan, authorized by the Decree of

1865, would become due on the 1st day of May, 1867— making a

total of liabilities due, or to fall due by said 1st day of June, of

$1,142,802.98. That most of the expensive erections, and the new

road built, were upon the Vermont & Canada Railroad and had

added materially to its cost and value. That for the purpose of

providing means to meet said existing and maturing liabilities, they

and the authorized representatives, agents and committees of all

the different interests in the said trust property, had agreed upon a

plan which provided that the stock of the said Vermont & Canada

Railroad Company should be increased $250,000, to be used to pay

the sums then due the Vermont & Canada Railroad Company, and

the dividends to fall due June 1st, 1867, and the balance to be used

by the managers in liquidation of the claims against the trust.

That the managers be authorized to issue obligations or notes with

coupons attached, payable semi-annually at seven per cent, interest,

to run twenty years from date, secured by a pledge of the stock

and mortgage bonds of said Stanstead, Shefford & Chatnbly Rail-

road Company, the first and second mortgage bondholders to accept

the said notes in payment of the interest due on said bonds on the

first days of June and December, 1867, and the second mortgage

bondholders to take $150,000 of said notes and pay the managers

in cash for them ; the balance of said notes to be used by theman-

agers for the liquidation of debts against the trust; and that the

managers be authorized to issue $300,000 of notes in addition to

those issued by them under t’’e decree of the Court, known as the

“equipment loan,” and upon the same general terms and conditions,

to be secured by the stock of said road
;
and praying that a decree

be made confirming said agreement. An order of notice was made
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by the Chancellor, and the petition stood for hearing on the 1st

day of May, 1-867, at which time, it appearing that the order of

notice had been complied with, and the trustees of the second

mortgage, and the persons constituting the advisory board of the

first and second mortgage bondholders, the parties named in the

said order and petition, having duly appeared, and one stockholder

in the Vermont & Canada Railroad Company, and a holder of part

of the equipment loan having appeared by counsel, and upon proof

produced in support of the petition, the Court found and adjudged

that all the facts set forth in the petition were true ;
and it having

been proved that at a duly notified meeting of the stockholders of

the Vermont & Canada Railroad Company it was voted that the

stock of the company be increased $250,000, it was adjudged and

decreed that the stock of the Vermont & Canada Railroad Com-

pany be increased $250,000, said stock to be delivered to the Re-

ceivers and Managers to deliver to said Vermont & Canada Rail-

road Company enough of said stock to pay the $97,000 which was

ordered to be paid to it by the Decree of 1864, with in-

terest, and to pay with said stock the dividends due the Vermont

& Canada Railroad stockholders on the 1st of June, 1867, and the

proceeds of the balance of the stock to be appropriated by them to

the payment of the liabilities against the trust
;
said increase of

stock to be in full for all expenses and payments for construction

and erections upon or for said Vermont & Canada Railroad to that

time; and that nothing therein contained should be construed as

impairing the right of the Vermont & Canada Railroad Company

to its right of priority of payment from the income and earnings

of said roads, as established by former decrees. Thar the managers

be authorized to issue obligations or notes to run twenty years from

date, with interest at the rate of seven per cent., payable semi-an-

nually, for the sum of $500,000, to be secured by a pledge of the

stock and mortgage bonds of the Stanstead, Shefford and Chambly

Railroad Company, and all of the net earnings of said road, the
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Receivers and Managers to hold and retain in their hands as a se-

curity for the accruing interest on said notes, and the payment of

the principal, when due, all of the said stock and bonds and the

net earnings and income of said road, to be strictly kept apart for

the payment of said interest and notes; the holders of the first and

second mortgage bonds to accept said notes in payment for the in-

terest falling due on said bonds on the first days of June and

December, 1867, the second mortgage bondholders to take $150,000

of said notes, and pay the managers cash for the same, and the bal-

ance of said notes to be used by the managers for the liquidation

of debts against the trust; and to issue the further sum of $300, 000

in notes, at a rate of not exceeding eight per cent, interest, to run

not exceeding ten years from the date thereof, in addition to those

issued by them under a former decree of the Court, made Septem-

ber 7th 1865, and known as the “equipment loan,” and upon the

same general terms and conditions, to be secured by a pledge of

the engines and cars pledged by that decree, and certain engines

and cars that had been added to the equipment since September

7th, 1865, and the same provision for setting aside the ear service

as a sinking fund as was contained in that decree; the avails of

such notes to be applied by the Receivers and Managers to the

extinguishment of liabilities against the trust.

At a meeting of the directors of the Vermont & Canada Rail-

road Company, holden on the 11th day of April, 1867, the follow-

ing preamble and resolutions wTere passed:—
Whekeas,

—

The committee of the first and second mortgage

bondholders of the Vermont Central Railroad Company have this

day communicated, through its president, a proposition looking to

the funding of the entire floating indebtedness upon the property,

and to the regular continuance of the payment of rents upon the

Vermont & Canada Railroad stock, and the interest upon the sev-

eral classes of bonds, and as a part of said plan proposing that this

company should increase their capital stock $250,000 in conse-

quence of increased length of road and permanent improvements
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to the property of this company. It is therefore voted that the

directors hereby signify their approval of the proposition submit-

ted, and that a meeting of the stockholders of this company be

notified to be held on the evening of the 22d inst., to consider and

act upon the proposed increase of capital stock. That this com-

pany will join with the parties in interest in a petition to the Court

of Chancery of Vermont, for such order and proceedings as will

secure the end contemplated in said proposition, and that the clerk

call a special meeting of the stockholders, to be held on the 22d

day of April, 1867. at 8 p. m.

A meeting of said stockholders was called and held agreeably

to said vote, at which it was voted to increase the capital stock of

said company $250,000.

On the 16th of August, 1867, the Receivers and Managers, as

such, and as trustees of the first mortgage, filed a petition in the

cause, praying, for certain reasons stated, that Lawrence Brainerd

and Joseph Clark, two of said Receivers and Managers, might

have leave to resign and be discharged, and that their accounts as

such might be settled and passed, and that B. P. Cheney and

R. F. Taylor might be appointed. Also, that the said Brainerd

and Clark and J. Gregory Smith, trustees of the first mortgage,

and their successors, be and constitute, with said Smith, Cheney

and Taylor, Receivers and Managers, a board of management, (any

three of whom shall be a quorum,) with power to make all need-

ful rules and regulations for the management of the property, and

to run, manage and operate the same under the decrees, orders

and limitations before made in the cause. On the 16th of August,

1867, this petition was presented to the Chancellor, and he, hav-

ing found that notice thereof had been given to the proper parties

in said cause, and no one objecting thereto, and the matters stated

therein appearing to be true, directed an order and decr.e in

substantial accordance with the prayer of the petition.

On the 18th day of May, 1868, a petition was filed in the cause

by Brainerd, Clark, Smith, Cheney and Taylor, representing that
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Smith, Brainerd and Clark were trustees of the first mortgage,

that Smith, Cheney and Taylor were receivers, and that they, with

said trustees, constituted a board of management of said railroads

—setting forth that they, and a committee of directors of the

Vermont & Canada Railroad Company and of the first and second

mortgage bondholders, and certain holders of the equipment loan,

had entered into an agreement for the modification of the decrees

before made, in the provisions made by them in relation to a

sinking fund, and giving authority to the Trustees and Managers

to extend the time of payment of the notes or bonds before that

time given, by the giving by them of new notes or bonds with the

same liens and securities and at the same rate of interest, and

praying that said agreement might be ratified and confirmed, and

the two former decrees so far modified as to conform to the same.

An order of notice was made and the petition set for hearing on

the 22d day of May, 1868, at which time, it appearing that the

order had been complied with, and the Vermont Central Railroad

Company appearing by its president, and the Vermont & Canada

Railroad Company and the other parties to said agreement ap-

pearing by their solicitors, and it appearing that the facts set

forth in said petition were true, it was ordered and decreed that

the articles of agreement are hereby ratified and confirmed, and

the decrees of September 7th, 1864, and May 1st, 1867, are

hereby modified. The car service mentioned in said decrees was

limited and defined, and after deducting from such service the

accruing interest and the expense of keeping such cars and loco-

motives in repair, if, in the judgment of the Trustees and Mana-

gers, the interest of the roads should require it, they were

authorized to invest the remainder in additional equipment; but

if such remainder should in any year be less than $50,000, it was

to be made up from the funds of the road to that sum. The

additional equipment so to be obtained to be and remain a secu-

rity to the notes issued under said decrees; and authority was
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given to the Trustees and Managers to extend the time of pay-

ment of the notes or bonds, as prayed for.

At a term of the Court of Chancery, holden at St. Albans, in

the County of Franklin, on the second Tuesday of April, 1869, the

Trustees and Managers preferred a third petition to said Court,

setting forth that they had been compelled to make large and

necessary expenditures in repairing the bridge at Rouses Point,

and enlarging the docks at Burlington, and in putting new and

additional equipment onto said roads and that further equipment

must be immediately added; that they had consulted with the

Vermont & Canada Railroad directors and the committee of the

first and second mortgage bondholders and many other persons

interested in the trust, and that they all concurred in thinking

that they should be authorized to borrow money to pay said

indebtedness and to provide said equipment, and praying that

they might be authorized to borrow $500,000 and thereafter an-

other $500,000, if said committee should concur with them in

thinking the interest of the trust required it. The petition came

on for hearing at said term, and it appearing that the directors of

the Vermont & Canada Railroad Company, at a meeting held on

the 9th day of April, 1869, voted to assent to a further issue of

equipment bonds, not exceeding $1,000,000, and the committee of

the first and second mortgage bondholders appearing by their

solicitor and making no objection to the prayer of the petition,

and several other persons largely interested in the trust property,

and the Vermont Central Railroad Company and the petitioners

appearing by their solicitors and making no objection to the

prayer of the petition, and it appearing that the debt against the

trust ought to be paid and new and additional equipment pro-

cured, the Court, on the 13th day of April, 1869, ordered that the

Receivers and Managers be authorized and empowered to borrow

immediatelv $500,000, and in order to raise said money, to issue

and dispose of their promissory notes on such time not exceeding
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twenty years, and at a rate not exceeding eight per cent, interest,

and to pledge as a security for the same, certain equipment and

the car service of said equipment, such car service to be set aside

and used, first, to pay off such interest as it becomes due ;
second,

to pay the expense of keeping such equipment in repair; the bal-

ance to be set aside as a sinking fund, with the right to invest it

in additional equipment, as provided in the Decree of May 22nd,

1868, with the right to raise $500,000 more in the same manner,

if, in their judgment and that of the committee of the first and

second mortgage bondholders, it should be deemed advisable, and

to pledge as security for the same certain other equipment and

the car service of the same, provided for as a sinking fund. Said

committee and said Receivers and Managers, on the 28th day of

October, 1869, executed an instrument in writing of that date, in

which, after referring to said decree, they say:—

-

“Whereas, It was further provided in said decree that one-half

of said bonds might be immediately issued, and the other half

whenever, in the judgment of the said managers and of the com-

mittee of the first and second mortgage bondholders, the interest

of said roads might require ;
now, we, after due consideration of

the premises and interests of all concerned, do assent to the issue

of the balance of said loan in bonds like those previously issued.”

On the 1st day of March, 1870, the Chancellor made an order

accepting the resignation of R. F. Taylor as Receiver and Mana-

ger, and discharged him from said office.

On the 16th day of May, 1871, the Trustees and Managers filed

a petition in the cause, setting forth that they had made large ex-

penditures in the construction of the Burlington and Swanton

branches of the Vermont & Canada Railroad, and that there re-

mained due from the Vermont & Canada Railroad Company, on

account of such expenditures, $500,000, which was not represent-

ed by any stock of said company. That they had made large ex-

penditures in improving the Vermont & Canada and Vermont
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Central Railroads, and in procuring additional equipment, and as

the result, there was outstanding a floating debt against them of

$1,500,000, and that it was important that the debt should be

funded or paid; and praying that the Vermont & Canada Railroad

Company issue additional stock to the amount of $500,000 and

deliver the same to them, and that they be authorized to issue

their notes for $1,000,000, payable in twenty years, with interest at

eight per cent., payable semi-annually,' the Vermont & Canada

Railroad Company to endorse and guarantee said notes, and that

they be empowered to indemnify the Vermont & Canada Railroad

Company against its endorsement and guaranty. The petition

came on for hearing on the 17th day of May, 1871, and, it appear-

iny that the Vermont & Canada Company, by its stockholders’

vote, had voted to issue its additional stock and endorse and guar-

antee the notes of the Trustees and Managers in accordance with

the proposition contained in the petition, that the Vermont Cen-

tral Railroad Company had, by stockholders’ vote, approved of and

assented to the said proposition, and both companies appearing by

their solicitors, and assenting that the prayer of the petition be

granted, and the committee of the first and second mortgage

bondholders appearing and assenting to the same, and it appearing

that the facts stated in the petition were true, it was, on said day,-

ordered and decreed that the Vermont & Canada Railroad Com-

pany issue its additional stock to the amount of $500,000, and de-

liver the same to said Trustees and Managers on account of the

expenditures made by them in the construction of said branches,

the expenditure so made by them to be a part of the cost of the

construction of the Vermont & Canada Railroad, and the stock

representing such expenditure to be entitled to dividends and the

same priority of right as the outstanding stock; and the Trustees

and Managers were authorized to issue their notes to the amount

of $1,000,000, payable in twenty years from date, at eight per

cent, semi-annually, and to indemnify the Vermont & Canada Rail-
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road Company against its endorsement and guaranty of said

notes by a proper contract, stipulating, among other things, that

on their failure so to do, the Vermont & Canada Railroad Com-
pany should have the right to apply for a summary order, on pe-

tition for relief in this cause, to protect it against such liability,

and for such appropriation of the earnings of the road as to the

Court should seem equitable. At a stockholders’ meeting of the

Vermont & Canada Railroad Company, holden on the 16th day of

May, 1871, it was voted to increase the stock of the Vermont &
Canada Railroad Company, and endorse and guarantee the notes

of the Trustees and Managers as authorized by said decree, and

the treasurer of the company was authorized to execute said en-

endorsement and guaranty, and for that purpose to use the seal

of the company; and John Porter, the vice-president of the com-

pany, was requested to see to the execution of the contract provid-

ed for by said decree, and accept the same on behalf the company.

At a directors’ meetiug of said company, holden on the 24th day

of October, 1871, the said Porter, having procured such a con-

tract signed by the Trustees and Managers and approved by Otis

Drury, for the first and second mortgage bondholders, submitted

said contract and it was adopted and ordered to be recorded in

the books of the company.

On the 15th day of April, 1872, the Trustees and Managers filed

a petition in the cause setting forth that the loan of $700,000, is-

sued by them on the 1st of November, 1865, would fall due on
the 1st day of November, 1875, and that provision should be made
for its payment; that there was then outstanding against them a

large debt in the form of a temporary loan, which had been in-

creased by the necessary purchase of property upon the lines of

railroads leased by them, which leases had been sanctioned by the

Court, and that further equipment was required; and praying that

they might be authorized to issue their notes for an amount not

exceeding $2,500,000 for the purpose of retiring said loan of
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$700,000, and for the other purposes named in the petition. An

order of notice was made, and the petition ordered to stand for

hearing on the 20th day of April, 1872, at which time, it appeal-

ing that the order of notice had been complied with, and the Ver-

mont & Canada and Vermont Central Railroad Companies appear-

ing, by their presidents, and two of the committee of the first and

seeond mortgage bondholders having, by their certificates attached

to said petition, assented to the granting of the prayer thereof, that

said temporary loan was necessary, and that more equipment was

required, and generally that the prayer of the petition ought to

be granted, it Avas ordered and decreed that the Trustees and

Managers be authorized to issue their notes for an amount not

exceeding $2,500,000, payable in not exceeding thirty years from

date, with interest not exceeding eight per cent., payable semi-

annually, for the purpose of retiring the notes embraced in the

$700,000 loan issued November 1st, 186.5, and for the other pur-

poses stated in the petition, and to pledge as security for the same

the engines and cars covered by the Decree of September 7th,

1865, with a provision that as fast as any portion of the $700,000

loan should be retired -with funds or notes authorized by this de-

cree, the holders of notes issued under this decree shall succeed

and be subrogated to the same lien and security upon said en-

gines and cars as is possessed by the holders of the notes embraced

in said $700,000 loan; and that the notes issued should constitute

a lien and charge upon the trust property and the earnings thereof.

There was issued and negotiated, under the Decree of Septem-

ber 7th, 1866, $700,000 of bonds, and $680,900 of those were ex-

changed for the bonds authorized to be issued under the Decree

of April 20th, 1872.

Under the Decree of May 1st, 1867, $300,000.

Under the Decree of May 1st, 1867, (S., S. & C. R. R. loan,)

$444,400.

Under the Decree of April 13th, 1869, $1,000,000.
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Under the Decree of May 17tli, 1871, $904,000.

Under the Decree of April 20th, 1872, $1,008,600, besides the

$680,900 exchanged for the bonds issued under the Decree of

September 7th, 1866. Said bonds are all outstanding, and de-

fault was made in the payment of interest on them November

1st, 1876. i

S

On the 11th day of February, 1870, at a meeting of the direct-

ors of the Vermont & Canada Railroad Company, a committee

was appointed and invested with the full powers of the corpora-

tion, to negotiate, in conjunction with the Trustees and Managers

of the Vermont Central and Vermont & Canada Railroad Compa-

nies, any and all contracts or business arrangements with any

connecting railroads that in their judgment might be for the best

interest of that company, or of the line of road of which the Ver-

mont & Canada Railroad formed a part, and to negotiate and ar-

range with said Trustees and Managers to carry out and perform

said contracts in behalf of said company.

On the 24th day of February, 1870, the committee so appointed

and the Trustees and Managers entered into a contract with the

Ogdensburg & Lake Champlain Railroad Company, by which the

Vermont & Canada Railroad Company and the Trustees and

Managers, in consideration of certain rent by them agreed to be

paid to the Ogdensburg & Lake Champlain Railroad Company,

acquired the right to the possession, use and control of said road

and all its property and franchises for the term of twenty years

from the 1st day of March, 1870, and said committee, at a meet-

ing of the directors of said company, holden on the 18th day of

May, 1870, were constituted a committee to obtain from said

Trustees and Managers an agreement absolving said company

from all liability in so far as their names may have been used in

the leasing of the Ogdensburg & Lake Champlain Railroad; and

at a meeting of said directors, holden on the 20th day of October^

1870, the action of said committee in entering into said contract
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and the contract of indemnity obtained by them from the Trustees

and Managers, was approved.

On the 30th day of December, 1870, the Trustees and Mana-

gers took a lease of the Rutland Railroad for the term of twenty

years, commencing on the 1st day of January, 1871, and at a

meeting of the directors of the Vermont & Canada Railroad Com-
pany, holden on the 5th day of January, 1871, it was resolved

that the action of the Trustees and Managers in entering into said

contract, is hereby approved, and the assent of this company is

hereby given for the approval of the same by the Court. And on

the 23d day of January, 1871, the trustees of the two mortgages

of the Rutland Railroad gave their assent in writing to said con-

tract, or lease, but without affecting the mortgage of its personal

property.

On the 28th day of November, 1870, the Trustees and Mana-

gers took a lease of the Missisquoi Railroad for the term of twenty

years, commencing from the time when said road should be com-

pleted.

On the 24th day of February, 1871, the Trustees and Managers,

in conjunction with the Nashua & Lowell, the Boston & Lowell

and the Northern Railroad Companies, entered into a contract

with the Northern Transportation Company of Ohio, by which

they agreed to aid said transportation company hi maintaining a

line of boats for the transportation of passengers and freight to

and from Ogdensburg.

On the 26th day of February, 1870, the Trustees and Managers

filed their petition in the cause, praying that the Court would ap-

prove, ratify and confirm their action, in entering into such con-

tract with the Ogdensburg & Lake Champlain Railroad Company,

and on the 1st day of March, 1870, it was ordered and decreed

by the Chancellor that their action in entering into said contract

is hereby ratified, approved and confirmed in all respects, and they

are hereby directed to go on and execute the same. On a like
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petition filed by the Trustees and Managers on the 20th day of

December, 1870, they were, on the 26th of said December, by the

Chancellor, authorized to enter into said contract with the Missis-

quoi Railroad Company. On the 0th day of January, 1871, the

Trustees and Managers filed their petition in the cause, praying

that the Court would approve their action in entering into said

contract with the Rutland Railroad Company, and on the same
day, it appearing that the boards of directors of the Vermont
Central and Vermont & Canada Railroad Companies, and the com
mittee of the first and second mortgage bondholders had assented

to an order of the Court approving the same, it was ordered and
decreed that their action in entering into said contract be ap-

proved, ratified and confirmed, and they were directed to go on
and execute the same. The committee of the first and second

mortgage bondholders assented in writing to the contract made
by the Receivers and Managers and the Vermont & Canada Rail-

road Company with the Ogdensburg and Lake Champlain Railroad

Company in the matter of the issue of $600,000 of bonds by the

latter company for the purpose of controlling the fleet of steamers

running from Ogdensburg west, on the 10th day of September,

1871. The Trustees and Managers filed a petition in the cause

on the 18th day of September, 1871, praying that the Court would
approve, ratify and affirm their action in making said contract

with the Northern Transportation Company, and on the same day,

it appearing that said contract had been approved by the commit-
tee of the first and second mortgage bondholders, it was ordered
and decreed by the Chancellor that their action in entering into

said contract be approved, ratified and confirmed.

Reports were made by the Receivers and Managers to the com-
mittee of the mortgage bondholders from 1864 to 1873, showing
the financial condition of the property, its earnings and the expendi-

tures in its management.

At the first meeting of the first mortgage bondholders after the
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provision in the Decree of 1864 providing for the appointment of

an advisory committee, for the purpose of electing such a com-

mittee, it was resolved that such committee, when elected, should

continue in office until others should be chosen. That meeting

was holden on the 23d day of January, 1864, and the first advisory

committee of three was then elected. In 1865 a like advisory

committee was elected, and after that, and down to 1870, a com-

mittee consisting of two of the first and one of the second mort-

gage bondholders, as provided in the Decree of 1866, was annually

elected. It does not appear that any advisory committee was

elected after 1870, but the persons elected in that year continued

to act as such committee.

This constitutes all of the history of the property that it is deemed

needful for present purpose to notice. The receivers appointed

upon the petition of the Vermont & Canada Railroad Company in

1861, and those succeeding them by appointment of the Court of

Chancery, in connection with the persons and their successors

whose appointment was authorized by the Decree of August 16th,

1867, and who were, with the receivers, constituted a board of

management, remained in possession of said roads and property

and run, operated and managed the same down to the time when

the Central Vermont Railroad Company was appointed Receiver

and Manager, on the 21st day of June, 1873.

Upon the facts above stated and the evidence introduced bear-

ing upon the questions in issue, the rights of the respective par-

ties are to be determined. And first, as to the mortgage

bondholders: No question is made as to the validity of both

issues of said bonds, or as to the trust deeds that were given to

secure them. The only question is, what security the holders of

said bonds now have upon which they are entitled to rely for their

payment. It is claimed for the holders of said bonds that the
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securities originally given remain intact; that they are unaffected

by anything that has transpired since in the creation of the vari-

ous classes of indebtedness which are represented in the bill as

funded, trust and floating debts. It is claimed by the orators

that the holders of the funded, trust and floating debts have

priority to the right of the bondholders, and that the property

should first be made chargeable for the payment of those obliga-

tions. It is admitted that while the receivers, under the Decree

of 1861, were administering the property which was the subject

matter of their receivership for the uses and purposes indicated

by that decree, all debts properly contracted by them as receivers,

or which were authorized by the Court to which they were ac-

countable, and which appointed them, would constitute a first

lien upon the property they were administering. AVe have seen

that the purpose and object to be answered by that decree in

continuing the management, possession and control of said rail-

roads in the receivers, was to earn income with which to pay the

rent due, and which might grow due to the Vermont & Canada

Railroad Company, so that until that object was fully accom-

plished, or the receivers were discharged by the parties or order

of the Court, they would continue strict receivers, and be entitled

to the rights and protection which the law accords to such re-

ceivers. The first equipment bonds were issued under the Decree

of September 7th, 1865, and it is claimed by the orators that

there was $97,000 of rent then due to the Vermont & Canada

Railroad Company that the receivers had been ordered to pay out

of net income, and hence that that series of bonds amounting to

$700,000 was a receivership debt. It is claimed by the defendants

that the payment of the $97,000 then due to the Vermont &
Canada Railroad Company had been so provided for by the De-

cree of 1864 that the receivers were relieved from all duty re-

specting it, and that after the Decree of 1864 there was no

occasion or necessity for- the continuance of the receivership, and
6
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that it was then legally terminated; but, in our judgment, the

right of the holders of those bonds, as well as all of those that

were subsequently issued, to priority of security to the holders of

the first and second mortgage bonds, does not depend upon the

question whether the bonds so issued were strict receivership

debts or not.

In the petition that resulted in the Compromise Decree of 1864,

the Vermont Central Railroad Company, the trustees under both

mortgages, the committee of the first mortgage bondholders and

certain mortgage bondholders were made defendants. Ample

notice was given of the pendency of the petition. In the decree

which was signed, provision was made in the eleventh article for

the appointment of the advisory committee before mentioned, to

represent the interests of the first mortgage bondholders, which

article was amended in the Decree of 1866, by providing that two

of said committee should annually be chosen by the first mortgage

bondholders and one by the second. Ample notice was given to

the trustees of both mortgages, and the committee of the first

mortgage bondholders, of the pendency of the petition praying

for authority to issue the first equipment loan bonds, and no ob-

jection was made to the granting of the prayer of the petition.

Notice was given to the trustees of the second mortgage, and the

committee of the first and second mortgage bpndholders, of the

pendency of the petition asking for authority to issue the second

equipment loan bonds, and they appeared at the hearing
;
and it

does not appear that they, or either of them, objected to the

prayer of the petition being granted. No notice appears to have

been given of the pendency of the petition under which the

decree was made authorizing the third equipment loan, but it

does appear that the committee of the first and second mortgage

bondholders, and certain other persons largely interested in the

trust property, did appear upon the hearing of the petition and

made no objection thereto. No notice was given of the pendency
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of the petition asking for authority to issue the fourth equipment

loan bonds, but it appears that the committee of the first and

second mortgage bondholders appeared at the hearing and as-

sented to the making of a decree authorizing said loan. The

committee of the first and second mortgage bondholders were no-

tified and appeared, and either assented or offered no objection

to the making of the several decrees under which the bonds were

issued that were negotiated by the Receivers and Managers. If

the action of said committee in what was done by them was bind-

ing upon the bondholders whom they professed to represent, the

Receivers and Managers had full authority, as far as said bond-

holders were concerned, to issue the bonds authorized by said

decrees.

In examining the question as to the power and authority of

said committee, it is necessary to consider the facts, as developed

by the evidence, which induced the parties in interest to require

that permanent provision should be made for their appointment.

Down to the Compromise Decree of 1864 the bondholders were

simply creditors of the corporation
;
they had no voice in its man-

agement, or right to influence or control its action. Their right

to be represented and to participate in the management of the

property which was pledged for the payment of their bonds, was

recognized, and the provision in that decree for the appointment

of such committee was to protect the interest of the first mort-

gage bondholders. They were constituted an advisory board in

respect to the management of said roads and property, with the

right to advise the Trustees and Receivers in respect thereto.

They were also constituted auditors of the accounts of the

Trustees and Receivers, and those accounts, when approved by

them, were to be passed and allowed without further proceedings;

but the right to object to any part of said accounts was reserved

to the trustees of the second mortgage and the Vermont & Can-

ada Railroad Company; and upon such objection being filed the
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accounts objected to were to be examined and passed upon ac-

cording to the usual course. As long as the mortgage bond-

holders availed themselves of the provisions in the decrees of

1864 and 1866, and elected aDd continued in office the committee

provided for by them, they were legally and equitably bound by

all that said committee may have done in the execution of the

duties imposed upon them by virtue of their office. The bond-

holders delegated to said committee authority to do what they

might individually and collectively have done in the premises.

The issuing of the bonds was a matter pertaining to the manage-

ment of said roads and property, and about which said committee

had the right to advise the Trustees and Beceivers ;
the com-

mittee either assented to, or did not object to, the issuing of said

bonds by the Beceivers and Managers and in their capacity of

Beceivers and Managers. The history of the case shows that

both classes of bondholders directly or indirectly received a por-

tion of the avails of said bonds, thus adopting and ratifying to

that extent the acts of the Beceivers and Managers in issuing and

negotiating them. It probably would not be claimed that if the

bondholders had individually assented to the issuing and nego-

tiating of said bonds upon the representations made in the peti-

tions upon which the decrees were made giving authority to issue

them, and which the Court found to be true, that they could

afterwards question the right of the Receivers and Managers to

issue them in that capacity
;
and in view of the power and au-

thority given to the committee by the Decree of 1864, and what

has since transpired in the matter of adopting and ratifying the

action of the committee, we think that the bondholders are bound

by their action in the premises as fully as if they had individually

assented. The bonds were negotiated by the Beceivers and Man-

agers and it is alleged in the bill that the avails were used for the

purposes designated in the decrees authorizing their issue. The
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interest was paid on them out of the income of the trust property

down to 1876.

The Receivers and Managers were not discharged by the Court

until the appointment of the Central Vermont Railroad Company
and no persistent attempt has been made to have them discharged

by thp bondholders or any one else interested in the property.

1 hey were recognized as Receivers and Managers by all the

parties interested in the property, by the Legislature of the State,

and in all courts where questions have been adjudicated affecting

the rights and liabilities of those interested in the property. Pur-

chasers of the bonds relied upon the apparent authority of the

Receivers and Managers to issue them, and upon the security that

such obligations ordinarily give. Which has the superior equity?

such purchasers or the mortgage bondholders? It is claimed

that the persons claiming to be Receivers and Managers, were

not strict receivers and hence that the obligations which they

gave cannot in a court of equity be treated as receivers' debts

;

but in our judgment it is immaterial whether they were strict re-

ceivers or not. The bondholders suffered them to appear to be

receivers, and to issue negotiable bonds as such, and where one

of two innocent parties must suffer by the act of a third, he who
gave the power or opportunity to do the act must bear the burden

of the consequences. If there -was any defect of authority on the

part of the receivers, the acquiescence of the bondholders in what
has been done by them is as effectual as the most formal author-

ization in advance, or ratification afterwards, would have been.

So that, as between the bona fide holders of the bonds that have

been issued and negotiated under the so-called orders and decrees

and those that have been received in exchange for them, and the

Vermont Central Railroad Company, and the mortgage bond-

holders, the former have the superior right and must be first

paid.

We come next to the considerations of the claims of the stock-
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holders of the Vermont & Canada Railroad Company. The con-

tracts entered into between the Vermont & Canada Company and

the Vermont Central Company, in 1849 and 1850, have been sub-

stantially stated. The history of the litigation that ensued between

the parties to those contracts, and which resulted in the Decree

of 1861, is elaborately stated in the report of the case in 34 Vt.,1.

The validity of said contracts, and the right of the Vermont &

Canada Company to the security given by the contract of 1850 for

the rent agreed to be paid, was then established. It is important,

in determining what the present rights of the Vermont & Canada

stockholders are, to state somewhat in detail the questions and

how they arose, that were then adjudicated. Neither the Vermont

Central Railroad, nor its income, was pledged for the Vermont &

Canada’s rent under the contract of 1849. Under the contract

of 1850 it was agreed that if the rent reserved to the Vermont &

Canada Railroad Company should be in arrear and unpaid for the

space of four months after due, it should be lawful for the Ver-

mont & Canada. Company to take possession of, and use and run

both roads, and receive all tolls, fares and income receivable for

the use of the said roads, and after paying all reasonable expen-

ses of running and working said roads, and making such repairs

of the same and the buildings and structures connected therewith,

and the expense of all such engines and cars as might be necessa-

ry, to apply the residue of said receipts to the payment of rent

then in arrear and unpaid, whether it shall become payable before

or during the time while so in possession. The Vermont & Can-

ada Company reserved the right of resorting to an action at law

to recover any rent in arrear if it should choose to do so. There

was a further stipulation in that contract, which it is claimed by

the Vermont & Canada Railroad Company, was, in legal effect, a

mortgage by the Vermont Central Railroad Company to the Ver-

mont & Canada Railroad Company of its road and franchise as

security for said rent. The Vermont & Canada Railroad Com-
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pany brought its bill in equity praying that it might be let into

possession of both roads, or that the Court would aid it in secur-

ing the income of the same pursuant to the contract of 1850 ; or

that if it did not seem fit to the Court to make an order putting

it in possession, that the Court would appoint some suitable per-

son or persons, to be the receiver or receivers and the manager or

managers, of said roads and property. It was under this prayer

that the Court, in 1861, ordered and decreed that the possession,

control and management of said roads and property should be

continued in the then receivers, subject to the order and direction

of the Court. It was upon the application of the Vermont & Can-

ada Railroad Company, and to render the security given by the

contract of 1850 available that the order was made, and the re-

ceivers were ordered to pay over to the Vermont & Canada Rail-

road Company, on the first days of June and December in each

year, such sums as might accrue from the earnings of said roads

and property, until the sums then due and growing due to them

under the contracts of 1S49 and 1850, should be fully paid and

satisfied.

It is claimed that the rent reserved to the Vermont & Canada Rail-

road Company was secured under the Decree of 186 1 upon the

gross income of the property, but we do not so understand it.

The Court did not by that decree change or vary the contract of

1850, but decided it to be a valid and binding contract, and made

provision for carrying it into effect
;
so that, in ascertaining what

income was secured for the payment of said rent, resort must be

had to the contract of 1850. It will be seen that by that contract

certain expenses were first to be paid and the residue of the re-

ceipts was to be applied to the payment of rent. The fund that

was made applicable to the payment of rent was what might re-

main of the earnings or income after the payment of said expen-

ses, and this would be the net income. There is no ambiguity in

the contract
;
and to construe it as pledging the gross earnings or
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income would be giving it a construction not warranted by the

plain import of its language or the evident intent of the parties

who made it. In The Vermont <& Canada Railroad Company

vs. The Vermont Central Railroad Company et als., 50 Vt., page

560, Judge Barrett says, in remarking upon the decision made in

1861, that the Vermont & Canada Railroad Company was to have

the net income from the use of both roads applied to the pay-

ment of its rent
;
and on page 587 he defines net earnings to mean

what is left after paying the legitimate cost and expense of making

earnings by the use of the property.

The Receivers and Managers, and their successors by appoint-

ment, continued in the possession, management and control of

said roads and property without objection or protest of the Ver-

mont & Canada Railroad Company or any of its stockholders, un-

til the 21st day of June, 1873. The rent upon the original stock

and the stock that was subsequently issued, was paid by the Re-

ceivers and Managers down to 1872; no motion was made for

their discharge and no notice was given that their duties were

terminated and ended. There is nothing in the record tending

to show but that the Vermont & Canada Railroad Company and

its stockholders regarded and treated them as occupying the same

relation to the property during all that time that they occupied

from 1861 to the time when the rent in arrear was fully paid. In

the petition praying for authority to make the first equipment

loan, the receivers set forth the gross and net income of the

property for the years 1864-5, that they had made large expenditures

in extending the Vermont & Canada line, and in purchasing in-

creased fixtures and equipment; that to provide for and accommo-

date the business with justice to the public and to the best interest

and profit of the line, large additional structures, fixtures and

equipment were required, and that they had no funds with which

to make them
;
that if the income of the property was to be de-

voted to that purpose, the payment of rent and interest provided
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for in previous decrees would be necessarily suspended. The

Vermont & Canada Railroad Company, upon the return-day of

the petition, appeared, by its solicitor and a majority of its direct-

ors. The Court found the matters stated and set forth in the pe-

tition to be true, and made the decree, thus enabling the receivers,

by the avails of the bonds issued under the decree, to provide the

necessary structures, fixtures and equipment with which to earn

income by the use of the property that was applicable to the pay-

ment of the "Vermont & Canada rent. What has been said in re-

lation to there being rent in arrear to the Vermont & Canada

Railroad Company at the time that decree was made, and the

bonds issued under it, need not be repeated.

In the petition for leave to make the second equipment loan the

receivers represented that they had expended the wholefincome of

the property in making the improvements and purchases specified

in the petition and were still under liabilities on account of such

expenditure for the benefit of the trust, of about $753,000, and

without funds with which to pay the accrued and accruing rent of

the Vermont & Canada Railroad Company and the interest on the

trust debt. Public notice was given of the pendency of the peti-

tion, and neither the Vermont & Canada Railroad Company, nor

any party in interest, appear to have objected to the granting of

the prayer thereof, and upon the finding by the Court that the

facts set forth in the petition were true, the decree was made. The

petition for the third loan set forth the same reasons (substantially,)

to justify it, as were set forth in the petition for the second, and

upon the hearing the Court found that the directors of the Vermont

& Canada Railroad Company at a meeting called and held on the

9th of April, 1869, voted to assent to a further issue of equipment

bonds not exceeding one million dollars over and above the pres-

ent; and the decree made authorized the issue of one million dol-

lars.

The petition for the fourth, or what is commonly called the guar-
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anteed loan, alleged that there was outstanding against the receiv-

ers a floating debt of about $1,500,000, which had been created in

improving the road-bed and superstructure of both roads, and pro-

viding such additional equipment as was necessary for the useful

and efficient operation of said roads, and for other purposes incident

thereto; that if said debt should be paid out of the net earnings

of the roads it would embarass the payment of dividends and inter-

est; and that the Vermont & Canada Railroad Company, at a

stockholders’ meeting, had voted to endorse and guarantee their

notes to the amount of one million of dollars, if the Court should

give them authority to issue them. The vote passed at the stock-

holders’ meeting therein referred to, has been hereinbefore recited.

All parties in interestbeingrepresented, and assenting to the granting

of the prayer of the petition, the decree was made accordingly. The

fifth and last petition, asking leave to make a loan, represented that

the first equipment loan of $700,000 would become due on the 1st

day of November, 1875, and that provision should be made for its

payment; that there was a large debt outstanding against the Re

ceivers and Managers, in the form of a temporary loan which had

been contracted, in part, by the purchase of personal property, sup-

plies and equipment upon the lines recently leased by them, and

that further equipment was required for the use of said roads. No-

tice was given to the Vermont & Canada Railroad Company of the

pendency of that petition, and the president of the company ap-

peared upon the hearing. No one objected to the prayer of the

petition being granted, and a decree was made authorizing the issue

of not exceeding $2,500,000 of bonds for the purpose of retiring

the first equipment loan and for the other purposes named in said

petition.

This constitutes the history of the manner and circumstances, as

far as the same need be given, under which the persons assuming

to act as Receivers and Managers issued the bonds authorized by

said decrees. The bonds were negotiable in form, and have been
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sold and transferred like other negotiable paper. There is no evi-

dence tending to show that any party who has held, or now holds

them, had notice of a want of authority to issue them for just what

they purported to be— obligations of Receivers and Managers. All

that has been said in relation to the claims made by the mortgage

bondholders applies with equal force to the rent claim of the Ver-

mont & Canada Railroad Company. That corporation and its

stockholders, with knowledge that the Receivers and Managers

were acting as such, and appearing to the world as their receivers,

and issuing negotiable obligations as such, have remained passive

and suffered the deceit, (if there was deceit,) to continue without

giving a note of warning to parties who were liable to be deceived

by such appearances, or putting on record a single fact that might

have led to the discovery that the obligations thus issued were be-

ing issued without lawful authority.

The rights and liabilities of the parties are not dependent upon

the rules of law as understood and administered in a strict recei-

vership. The Vermont & Canada Railroad Company has so con-

ducted that it is estopped from denying that the acts of the receivers,

while acting as such, are as binding upon it as the acts of

strict receivers would have been
;
hence the payment ofthe rent claim

of the Vermont & Canada Railroad Company must be postponed to

the payment of the bonds issued by the receivers. As between the

bona fide holders of the bonds so issued, and those that have been

received in exchange for them, and the Vermont Central Railroad

Company, the mortgage bondholders, and the Vermont & Canada

Railroad Company, the former have the superior right and must be

first paid
; and the holders of such bonds are entitled, after the

special security which was pledged for their payment has been ap-

plied, to have the property of the Vermont Central Railroad and

the Vermont & Canada Railroad, or the earnings or income there-

of, appropriated to pay what may then remain due on the same.

The floating debt, the orators claim, has been contracted for
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money borrowed for the current business of carrying on and ope-

rating said roads and the purchase of material and supplies
;

that

without the advance of said money the roads could not have been

operated, and that it is unsecured by any special pledge of property.

The orator the Central Vermont Railroad Company, avers that

at the time of its taking possession of the roads and property, there

was a large floating debt outstanding, incurred by the former man-

agers in the operation and management of the property, which

it was obliged to pay ;
that without the payment of said money

by it the roads could not have been run and operated, and that

it now constitutes a proper debt due to it from the trust or the

trust property. The defendants claim that the money so paid was

paid without legal authority and unauthorized by them, and that

the Central Vermont Railroad Company and others making such

payments and advances have no lien upon the property or income

to secure its repayment. The same claim is made in relation to

the rest of the floating debt and the additional claim that that debt

was incurred in part in the execution of contracts made by the

Receivers and Managers, which were outside of and wholly dis-

connected from the management of the property which constituted

the subject matter of the receivership under the Decree of 1861.

The history, character and quality of that debt has not been so

ascertained as to justify making any order concerning it, and we

purposely avoid any intimation as to the equitable rights of the

holders of that debt. Upon the coming in of the report which

will be made to the Court of Chancery, those claims will stand for

consideration and determination, and such rights can be accorded

to the claimants as the facts so to be found will legally warrant.

The rights and liabilities of the Central Vermont Railroad Com-

pany are so far dependent upon the facts that may be found in

relation to the floating debt, which it claims it has paid or

assumed, and for which it asks reimbursement and indemnity,

that any decision attempting to define and settle those rights and
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liabilities would now be premature. Its equitable rights can-

not be fixed and determined until the facts connected with its

possession of the property and the floating debt are so presented

that the Court can form a judgment based upon them and the law

applicable to them. Neither is there any present necessity for

making any remark as to the character in which the Central Ver-

mont Railroad Company took, and has since retained the possess-

ion of the property, or for giving any direction to the Court of

Chancery for its guidance in the ascertainment of the amount

which has been received by that company, and how it shall be

appropriated.

In passing upon the questions in issue in this cause, we have

proceeded upon the theory that as between the Vermont Central

Railroad Company, the mortgage bondholders and the Vermont &
Canada Railroad Company, and the parties that are making claims

against the property in opposition to them, the Vermont Central

Railroad Company, the mortgage bondholders and the Vermont &
Canada Railroad Company are estopped from denying that the

parties professing to act as Receivers and Managers had power and

authority to bind them and the property to the same extent, and

for the same purposes, that strict receivers might. Enough ap-

pears to clearly justify the application of that rule to the Vermont

Central Railroad Company and the mortgage bondholders. From

1864 to the time of the last issue of bonds by the Receivers and

Managers, the bondholders by their advisory committee assented

to the issuing of the obligations that were issued, knowing that

they were being issued by the Receivers and Managers, as such,

and being negotiated and sold to innocent purchasers, and that the

avails, in part, were being used for the payment of the interest

upon their bonds, and in making valuable and permanent improve-

ments upon the property on which their security rested.

There is a seeming hardship in applying the rule to the Ver-

mont & Canada Railroad Company. That company in the first
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instance, liad no further interest in the improvement or conserva-

tion of the property, than that it should be in a position to earn

net income with which to pay ics rent. It might well have re-

mained passive as long as that rent was paid, and it was the right

of the Vermont & Canada Railroad Company to apply to the

Court to enforce the remedy provided for in the contract of 1850,

when the rent should be in arrear. When the receivers, who were

appointed upon its application, had executed their duty by paying

the rent in arrear, it was the right and duty of the Vermont &

Canada Railroad Company to see to it that they were discharged,

if it would avoid the consequences that might result from their

longer continuing to exercise the duties of receivers and to appear

ostensibly as its receivers. From what was done by the Vermont

& Canada Railroad Company in participating in the issue of the

bonds by the Receivers and Managers, the parties who purchased

them no doubt understood, and had the right to understand, that

they were purchasing paper that the Receivers and Managers had

the lawful authority to issue, as such, and that the Vermont &
Canada Railroad Company recognized them as its receivers. The

Vermont & Canada Railroad Company now claims that it should

be remitted to its rights as defined by the contracts of 1849 and

1850, unaffected by anything that has since transpired.

In determining the equitable rights of the parties, it seems to us

that the rights of the holders of the bonds issued by the Receivers

and Managers are superior in equity to the rent claim of the Ver-

mont & Canada Railroad Company, and that they are entitled to

the realization of the security which they supposed they w ere ob-

taining, as far as it can be accorded to them, in preference to the

rent claim of the Vermont & Canada Company. It was held in

50 Vt. supra, that the holders of said bonds were entitled to the

benefit of the securities pledged for their payment, but whether

they were limited to such securities, as the only resource for com-

pelling payment, was left undecided. It will be observed that the
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bonds contain an absolute and unconditional promise to pay, and

that the pledge was collateral to that promise. Whether the

taking of a special security is, in law, a waiver of all other securi-

ties or not, is generally to be determined by finding what the

understanding of the parties to the transaction was at the time of

the making of the promise and giving of the security. The proof

clearly shows that it was not understood at the time the bonds

were issued, that the security which was pledged was the only se-

curity which the holders had the right to rely upon to enforce

their payment. The most that can be claimed by the other parties

interested in the property, is that the property specifically pledged

shall be first appropriated. The different classes of bonds, after the

application of securities pledged for the payment of each, stand

upon the same common right and upon perfect equality in the

matter of exacting payment.

We have not been much aided by precedents in the determina-

tion of the questions involved in this controversy. We have not

discovered any case so analagous to this in its facts as to be author-

itative, but in its decision we* have endeavored to follow' and be

guided by those familiar principles of equity law that are uni-

versally applied in the determination and enforcement of equitable

rights. We do not intend by what is now held to overrule the

decision made by this Court in Vermont & Canada Railroad

Company vs. Vermont Central Railroad Company
,

et als.,

50 Vt. 500. The opinion in that case defines the equitable rights

of the jiarties substantially as they are now determined. We have

built upon the foundation there laid. It is expected that what is

now decided may result in the apportionment and distribution of

the property in litigation, or the avails thereof, among those en-

titled to it, and by placing it under their own control to get rid of

the disastrous litigation that has lain like a nightmare on the prop-

erty for so many years.

And in viewT of the criticisms that have been made upon the
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actions of the different chancellors who have made or approved the

orders and decrees which, it is claimed, have resulted in such dis-

aster to the property, it is but an act of justice to say that there is

not one of them that authorized the incurring of any pecuniary

liability, or the making of any contracts that have resulted in a

loss, to which the parties in interest had not given their assent, or

failed to make any objection to, after having notice and opportu-

nity to do so. In making such orders and decrees there was no

occasion for the exercise of judgment. It was the method devised

and agreed upon by the parties to give what it was then under-

stood would be a judicial sanction to acts and agreements of the

parties
;
and the Court has never been called upon to interfere by

direction or advice in the management or control of the property.

The pro forma decree of the Court of Chancery dismissing the

bill is reversed, and cause remanded with a mandate that it be re-

ferred to a master or masters, to ascertain and report the amount

due of principal and interest on all the bonds issued and negotiated

by the receivers, as such, or as Receivers and Managers, or as

Trustees and Receivers, or as Trustees and Managers, and the con-

sideration upon which they are held
;

the kind and value of the

property pledged to secure the payment of each of the different

classes of said bonds at the time it was so pledged, and its present

value; the kind and value of the property purchased with the

avails of the car-service pledged to secure the payment of said

bonds when' purchased, and its present value; the amount received

from the car-service pledged to secure them, and how the money

received on account of said car-service has been used and appro-

priated; the amount due on account of the floating debt; how,

when and under what circumstances it has been contracted; what

proportion of said debt has been contracted for, or has grown out

of the necessary expense of running and operating and maintaining

said roads and property, and when. And that upon the ascertain-

ment of such facts, a decree be entered that will secure the realiza-

tion of the rights of the bondholders, as hereinbefore defined, and

the rights of any other of the parties as they may be determined.


